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NO. C-213-007907-0836979-A “JAN 18 2008 | i E:u]n:;] p{lumisad Applicant that he would more than likely get probation if
' ! pled guilty;
EX PARTE § IN THE 213 JT.&TE L DEPUTY i Counsel never discussed the facts of the case or the Jaw with Applicant;
§ k. Counsel failed to visit with Applicent for 2 period of almost six months;
§ DISTRICT COURT OF 1 Counsel failed 1o subpoena Dr. Mary Connell;
§ m.  Hon. Westfall only met with Paula Adams-Thomas for one minute to
; § TARRANT COUNTY, TEXAS prepare her for trial;
BARTON RAY GAINES : n Hon. Minick only met with Paula Adams-Thomas for five minutes 1o
STATE'S PROPOSED MEMORANDUM, FINDINGS OF FACT AND prepare her for trial; )
CONCLUSIONS OF LAW o. Cngns:l fml:ﬂrdmh prgp?m P:ula hAda}:nsS—Thomes ];‘or kany questions or
testimony nor did they inform her what the State would ask;
The State proposes the following Memorandum, Findings of Fact and Conclusions ; P Counsel only met with Tiffani Phillips Brooks one time prior to trial and told
X N . her nothing abeut the case or what she could expect during testimony;
of Law regarding the issues raised in the present Application for Writ of Habeas Corpus. 9. Counsel failed to prepare Tiffani Phillips Brooks for her testimony;
i Counsel failed to investigate and had Applicant’s mother contact various
agencies, doctors, and schools to get information for him;
MEMORANDUM 2 5. Counsel asked Applicant’s mother to take phatographs of the location;
i o " N L Counsel spem approximately ten minutes at each location;
i hi finement is
The applicant, BARTON RAY GAINES (“Applicant”), alleges his con u. Counsel failed to discuss with Applicant’s mather the type of questions that
= i T 5 P f I; (2) thi would be asked by defense or the State;
illegal for the. following reasons: (1) he received ineffective assistance of counsel; (2) the . Counsel failed to return Applicant’s mother's phone calls;
g ; & g 1 w. Counsel improperly advised Applicant’s mother that there was nothing
conviction was obtained by a plea of guilty that was not made voluntarily, and was made ! Applicant could do but “throw himself at the mercy of the jury” hecanse the
I i | State had an “airtight” case;
without an undersianding of the nature of the charge and the consequences of the. plea; and I X Hon. Westfall requested a continuance in the case because he needed time to
i 3 . repare Gail Inman;, however, he used part of the time to work on a music
(3) the District Atiorney intimidated at least one witness from speaking to the defense. See EDW p
. . . . v Counsel never asked Applicant's mother about Applicant's mental
Application, p. 5-6. Specifically, Applicant complains that his attomey was ineffective for disabilities;
7. Counsel sallowed Applicant to plead even after Applicant’s mother
the following reasons: specifically told him that Applicant was not to enter into a guilty plea
3 . : 2y 2 o without first informing Applicant’s mother;
o Counsel c”":;m“} arh"“l;o T!lsco[ku:n E:fﬁ;\: z::p\s‘.l!:::; ;l;ﬂse, " az Counsel asked few to no questions of several of the State’s witnesses; and
b. Counsel failed to inform Applicant or the O bb. jections.
an investigator that she was instructed not to speak to the defense or any Counsel failed to make proper objections
rson sent by the defense; ) 2 Applicati . 5-6; Memorandum, p. 20-30.
c. ll;eouns::l spent very little time with any of the witnesses in Applicant’s case; See Application, p. 5-6; Memorandum, p. 20-30.
d. Counsel prepared nm:cfal'me}vilnesséihfilﬂlifl;m‘l In response to an order from this Court, Applicant’s trial counsel, Hon. Greg
e Counsel spent atotal of ten minutes with Applic: i
£ Counsel, without first Flansu:]uﬂghwll:;l Al:rhfﬂ:; S: gﬁih:;:; é‘;‘l';dl':‘::;i’e Westfall and Hon. Cheyenne Minick, have filed affidavits addressing Applicant’s claims. In
had Applicant plead guilty when he knew that Appli
reasoned decisions on }“SI “Wnlii i e e e light of Applicant’s contentions and the evidence presented in the Writ Transcripe, the Court
g Hon. Westfall ’umPHEJ tol Applican Al L
answers to the trial c“‘i‘rdt_; qum]e(l:lnns b;ca:s: APP:‘;:; “c;:lsr‘;lr\j:‘d)‘efsmnd should consider the following proposed findings of fact and conclusions of law.
the admonishments and did not know why he was say ‘ H
h. Counsel failed to explain anything to Applicant at 2]l regarding the nature of

the charges or the conseguences of the plea; B
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FINDINGS OF FACT

Applicant pled guilty, pursuent 1o an open plea to the jury, i the first degree fefony
ulfense of aggravated robbery with a deadly weapon, to-wit: a firearm, on Decembar
12,2002, See Judgment, No. 0B369794.

The jury assessed punishment at thiry-five vears confinement in the Texas
Department of Criminal Justice and made an affirative finding that a dexdly
wezpon was used or exkibited during the commission of the offense or during the
flight therefrom. See Judgment.

Applicant appenled his conviction.  See Criminal Docketing Staement, No.
08369794, p. 2.

The Second Court of Appeals affirmed the conviction on October 14, 2004, See
Gaines v. Siare, 2004 WL 2320367, No. (2-02-498-CR (Tex. App. - Fort Wenh
Oct. 14 2004, pet. ref*d)not designated for publication).

Hon. Greg Westfall and Hon. Cheyenne Minick represented Applicant during the
trial proceedings. See Judgment; Westfull Affidavit, p. I; Minick Affidavit, p. L.

Hon. Westlall has been a licensed attorney in good standing wath the State of Texos
since 1993 See Texas Bar Directory: hitps/fwww. texasbar.com.

Hon. Westfall is certified in ciminal law by the Texas Bomd of Legal
Specialization. See Texas Bar Directory: hup://www rexosbar.com.

Hon. Minick has been a licensed attorney in good standing with the Stae Bar of
Texas since 1997. See Texas Bar Directory: hitpi/fwww.lexasbzrcom: Minick

Affidavit, p. 1.
Hon. Minick’s primary practice of law has criminel defense since 1997. See Miniclk
Afficavit, p. L.

Hon. Minick sat second chair in this case. See Minick Affidavit, p. 2.

Hon. Westfall provided Hon. Minick with a copy of all discovery from the Tarrant
County District Attorney’s Office prior to trial. See Minick Affidavit. p. 2.

Hon Westfall provided Hon. Minick with copies of all records. subpoenas, and
nates of interviews with witnesses. See Minick Affidavit, p. 2.

Applicant’s claim that Hon. Westfall met with him only four times and for a total of
ten minutes total is. no: reasonable because that would average less than three
iminutes per meeting. See Westiall Affidavit, p. 2.

w

Applicant’s pler was dore in open court. See Westfall Affidavit, p. 9

Hon. Westfall spoke with Paula Adems-Thomas on the phone. See Westfall
Affidavit, p. 3.
Hon. Westfall spoke with Melissa Adams endfor Gail Inman about Pauka Adams-
Thornas, about her background, and about what she could testify to. See Westfall
Affidavit, p. 3.

Hon. Minick dicected the testimony of Paula Adams-Thomas. See Minick Affidavit,
p-2

Prior to Ms. Adams-Thomas’ testimony, Hon. Minick went over the clements of the
testimony with her and concluded thai she was well aware of the areas which were
1o be coversd when she testified. See Minick Affidaviy, p. 2

Hon. Minick gave Ms. Adams-Thomas® directions s 1o where tc appear and when
as he does with every witness.

Hon. Westfali recalls that Ms. Adams Thomes® wstimony was “pretty good." See
Westfall Affidavit, p. 3.

There is evidence that Ms. Adams-Thomas’ preparation for trial was sufficient

Applicant’s claim that Hon. Minick failed to prepare Ms. Adams-Thomas for any
questions or testimony is not credible.

Hon. Westfall met with Tiffani Brooks one time in his office during the preparation
for irial. See Westfall Affidavit, p. 4.

Hon. Westiall spoke with Ms. Brooks on the phone more than once. See Westfall
Affidavit, p. 4.

Hon. Westfall asked Ms. Brooks whether there was ﬁﬁylhing she had rnrgcuen_ to
1¢il him because the State had just successfully objected to the hearsay he was trying

1o elicit from her. See Westfall Affidavit, p. 4.

Hon. Westfall and Melissa Adams worked on a list of persons and entitics where
they needed 1o gei records. See Westfall Affidavit, p. 4.

Melissa Adams never voiced any complainis o Hon, Westfall about assisting him in
getting the records and actually offered to do it. See Westfali Afficavit, p. 4.

Hon, Westfall explained to Melissa Adams that geiting records via release mstead of
subpocna was & good trial strutegy because then the State was not alerted 1o what
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Hen. Westfail met with Applicant numerous times while Applicant was in jail. See
Westfall Affidavit, p. 2.

Hon. Westfall spoke with Applicant on the phone. See Westfall Affidavit, p. 2
Hon. Westfall received levers from Applicent. See Westfall Affidavit, p. 2.
Hon, Westfall discussed the fects with Applicant. See Westfall Affidavir, p. 2.

Hon. Westfall discussed the law with Applicant, including the law in connection
with Applicant’s guilty plea. Sec Westfall Affidavit, p. 2.

Hon, Westfall recalls that he may not have visited Applicant in jail for a period of
six months, but there was never a six month period where Hon, Westfall needed o
visit with Applicant and did not. See Westfall Affidavir, p. 2.

Hon. Westfall and Hon. Minick had several meetings with the Applicant’s family.
See Minick Affidavit, p, 2.

Hon. Minick recalls that the facts of the case, mal strategy, and evidence were
discussed cxtensively with the family and Applicant. See Minick Affidavit, 1, 2.

Hon. Minick recalls that he and Hon. Westfall answered questions from Apalicant
and his family. See Minick Affidavit, p. 2.

Hon. Minick is confident that Applicant’s family and Applicant were well informed
on all maiters in ihis case including punishment range and possible outcome. See
Minick Affidavit, p. 2.

Hon. Minick asserts that Applicant’s decizion to plead guilty was voluntary, made
with knowledge of the possible consequences, and with the consent of his family.
See Minick Affidavit, p. 2.

Hen. Minick did net promise Applicant any specific result and did not promise that
Applicant would receive prabation. See Minick Affidavit, p. 2.

Hon. Minick does not believe that Hon. Westfall ever promised Applicant e specific
resul: and did not promise Applicant that he would reccive probation. See Minick
Affidavit, p. 2.

Hon. Minick dic net-direct the entry of Applicunt’s ples with a nod of his head in
any direction. See Mimck Affidavit, p. 2; Wesifal] Affidavit, p. 9.

Hon. Westfzll asserts that had the tial court seen Applicant interact with Hon.
Minick the wa; zlleges, the trial court wanld not have accepted the plea. Ses
Westfall Affidavit, p. 9.

records they were getting unlike with a subpoena that is a matter of public record.
See Westfall Affidavit, p. 4.

Hor. Westfull does not recall asking Melissa Adams to photograph the scenes. See
Westfall Affidavi, p. 4.

Hon. Westiall retraced the driving route and visited the apartment complex that was
relevant to the incident. See Westfall Affidavit, p. 4.

Hon. Westfall extensively interviewed Gail Inman and Melissa Adams, See
Westfall Affidavil, p. 4.

Hon. Westfall tried to find owt about Applicant’s childhood and Melissy Adams’
childhood as well. See Westfall Affidavit, p. 4.

Hon. Westfall believed that the child’s life story can’t be told with the story of the
parent. See Westfall Affidavit, p. 4.

Hon. Westfall attempled to paint a picture for the ;ury of Applicant’s childhood and
his mental condition throughout. See Westfall Affidavit, p. 4,

Hon. Westfall chose not to have Gafl Tnman iestify. See Weetfall Affidavig, p. 4.

It is reasonable that Hon. Westfall would net have Gail Inman testify because part of
the triul stralezy was to show that Applicant’s mother was not prepared by Gail
Inman for motherhood. Sesz Westfall Affidavit, p. 4.

Hon. Westfall denies that he did not return Melissa Adams” phone calls,  See
Westfall Affidavit, p. 5.

Hon. Westfall asserts that he never misrepresented the case to Applicant or his
family. See Westfall Affidavit, p. 5.

Hon. Westfall never advised Applicant or his family that he wouid just have to
throw himself on the mercy of the jury. See Westfall Affidavit, p. 5.

applicant’s mental compelency was never in question, See Westfall Affidavit, p. 5,

Hon. Westfall believed, at the time he requested u continuance due 10 Gail Inman's
iilness, that Ms. Tnman would be testifying at mal. See Westfall Affidavit, p. 3.

Hon. Westfall never thought about making a CD at the time of Applicant’s tial. See
Westfall Affidavit, p. 5.

Applicant’s claim thar Hon. Westfall used part of the time requestzd for a
continuance to work on making a music CD js not credible.
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Hon. Wesifall discussed Applicant's mental condition with Melissa Adums
extensively. See Westfall Affidavit, p. 5; Westfall Affidavit, Exhibit 3-6.

Hon. Westfail never felt that Applicant was unable to make important decisions. See
Westfall Affidavit. p, 5-6.

Applicant presents no credible evidence that Applicant was not compelent or atle o
make important decisions on his own.

Hon. Westfall made a power of attomey for Melissa Adams 0 allow Ms. Adams to
attend to Applicant’s personal and financial matters. See Westfall Affidavit, p. 6

ssa Adams never ndvised Hon. Westiall that Applicant was noi to enter a guilty
plez unless Melissa Adams was first informed. See Westfall Affidavis, p. 6.

Westfall Affidavit, p. 7. Minick

Hon. Westfali made the opening statement.
Affidavit, p. 2.

Hon. Westfzll did not force Applicant to hire Dr. Johnstone, See Westiall Affidavi,

p.7

; ‘After Dr. Johnstone teslified during the Rule 702(b) hearing that Applicent showed
* no temorse, Hon, Westfall considered not calling him to iestify heiore the jury;

however, he uliimately decided that Dr. Johnstone™s testimony was stll worth
calling. See Westfall Affidavit, p. 7.

Hon. Westfall did not try to show that there was a reasonable doubl that Applicant
shot the guys because such testimony would interfere with the wial strategy that
Applicant was accepting personal responsibility. See Westfall Affidavit, p. 7-8.

Hon, Westfall prepared Ms. Brooks 1o testify. See Westfall Affidavit, p. 9.

Hon, Westfall probably did encourage Gail Inman and Melissa Adams to not talk to
Applicant about the case because those conversations would not have been
privileged. See Westfal! Affidavit, p. 9.

Hon, Westfall hired Dr. Connell to examine Applicant on March 4, 2002 and Dr.
Connell’s diagnasis was that Applicant was merely anti-social. See Westfall
Affidavit, p. 2.

Hon. Westfall conciuded that Dr. Connell’s verbal report was not favorzble to the
defense so he did not have her produce 2 written report. See Westfall Affidavit, p. 2.

Yien. Westfall concluded that calling Dr. Connell fo the siand would have been
“suicidal” 1o Applicant’s defense, See Westfall Affidavit, p. 2.

State didn't get the outcome they wanted in the first trial. See Westfall Affidavit, p.
3.

Hon. Westfall never guaranteed Applicant probation. See Westfall Affidavit, p. 3.

The State’s offer never came down from forty years confinement. See Westfall
Affidavit, p. 3.
The following exchange occurred at the time of Applicant’s plea:

THE COURT: In Count 2 of cach of these indictments you are

charged with the offense of aggravated robbery with a deadly
weapon. Do you understand what you're charged with in Count 2 af

cach indictment?
‘THE DEFENDANT: Yes, sir.

THE COURT: And to that charge in each indictment you may plead
guilty or not guilty.

‘THE DEFENDANT: Guilty, Your Honor.

THE COURT: Are you pleading guilty in cach of the two
indictments?

THE DEFENDANT: Yes, sir.

THE COURT: Arc you pleading guilty because you are guilty in
each case and for no other reason?

THE DEFENDANT: Yes, sir.

THE C{)ﬁ'RT: Has anyonc held out any hope of pardon or promise
of rewand in arder lo gel you to plead guiliy?

THE DEFENDANT: No, sir.

‘THE COURT: Are you pleading guilty because of fear or
persuasion?

THE DEFENDANT: No, sir.
THE COURT: If your plea free or voluniary?

THE DEFENDANT: Yes, sir.

73.

Hon. Westfall did not ell Dr. Johnstone how long to interview Applicant and
believed that Dr. Johnstone interviewed Applicant as long as Dr. Johnstone felt
necessary. See Westfall Affidavit, p. 2.

Dr. Johnstone had access to all the psych end mediczl records Hon. Westfall had
except Dr. Comnell's records. See Westfall Affidavit, p. 2

Hon, Westfall's investigator never told Hon. Westfall that the Horvaths were
advised to not talk to defense. See Westfall Affidavit, p. 2.

Hon. Westfall explained the guilty plea te Applicant before he approached the State
obout doing it. See Westfall Affidavit, p. 2.

Hon. Westfall recalls that there was a lot of evidence to support the allegations that
Applicant committed auempted capital murder. Sex Westfall Affidavi, p. 2-3.

Hon, Westfall concluded that the Wel-Max video of Applicani purchasing the shells
used in the robbery provided the required intent to kill for attempted capital murder.
See Westlall Affidavit, p. 3.

Hon. Westfail felt that having the jury make ¢ finding of intent to kill before starting
the pupishment phase would not be best for Applicant. See Westfull Affidaviy, p. 3.

Hen. Westfall advised Applicant that the chances for conviction were 100%, based
on the evidence against Applicant, whether the charge was atternpted capital murder
or aggravaled robbery. See Westfall Affidavit, p. 3.

Hon. Westfall persuaded the State to waive the attempted capital muorder charge and
allow Applicant to plead guilty to aggravated robbery. See Westfall Affidavit, p. 3.

Hon. Westfall zlso advised Applicant to plead guilty because his “Paxil” defense
would not apply during a guiltfinnocence phasc of tial. See Wesifall Affidavit, p. 3.

Hon. Wesifull concluded that it made more sense 10 admit responsibility and then
make the "Paxil” delense during punishment. See Westfall Affidavit, p. 3.

Hon. Westfall conferenced with Applicant, Melissa Adams, and Gail Inman about
the trial strategy of pleading guilty, See Westfall Afiidavit, p. 3.

Hon. Westfall recells that Applicant, Melissa Adams, and Gail Inman all agreed with
Hon. Westfll's struiegy. See Westfall Affidavit, p. 3.

Hon. Westfall elso recommended Applicant plead guilty so that the State could not
try only one case against Applicant while holding the other back just in case the

THE COURT: Is your guilty plea induced by any representation
made to you by your attorney, the district atorney or anyone elsc?

THE DEFENDANT: No, sir.

THE COURT: Do you understand you have the right to a jury trial
on the issue of whether you are guilty or not guilty?

THE DEFENDANT: Yes, sir.
‘THE COURT: Do you waive that right?

THE DEFENDANT: Yes, sir,

THE COURT. You understand you have a right to confront and
cross-examine witnesses as to whether you are guilty or not guilty?

‘THE DEFENDANT: Yes, sir.
THE COURT: Do you waive that right also?
THE DEFENDANT: Yes, sir.

THE COURT: Do yeu understand you have a wight to not
incriminate yourself by a plea or testimony?

THE DEFENDANT: Yes, sir.

THE COURT: And are you giving up that right also?

THE DEFENDANT: Yes, sir.

THE COURT: Are you a citizen of the United States?

THE DEFENDANT: Yes, sir.

THE COURT: Counsel, is your client competent to stand trial?

MR. WESTFALL: Yes, Your Honor.

THE COURT: Mr. Gaines, do you understand that if you persist in
your plea of guilty in front of the jury, I'm going to instruct them to
find you guilty in each of these two cases and to set your punishment
within the range of punishment set out by law in each case, which is
for nat less than five or more than 99 years or Jife confinement in the

penitentiary, and in addition, a fine of up to $10,000 can bz assessed
in each case?
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HE DEFENDANT: Yes, sir.

THE COURT: And knowing all these things, do you wish to persist
in your plea of guilty in front of the jury?

THE DEFENDANT: Yes, sir.

Applicant was admonished in sccordaiice with oricie 26.13 of the Texas Code of
Criminal Procedure, See Tex. Crim. Proc. Code Ann. ert. 26.13; [2 RR 4-6).

nt presents an affidavit from the victim’s mother that she was “told by an
investigator from the Fort Werth District Atiomey's Office that {they) were nat to
speak 1 any other invesligators or attomeys that approached [them)] to speak about
the case.” See Memorandum, Horvath Affidavit, p. 2.

Applical

Mrs. Horvath's affidavit does not allege what information she would have provided
had she spoken with the defense investigator. See Memorandum, Horvath Affidavit,
p-2

Applicant doss noy allege what information he would have received I‘mm Mns.
Horvath, how it would have helped his defense, or how his defense was prejudiced
by the defensc investigator not walking with Mrs. Horvath.

Applicant presents on affidavit from Tara Green that she “was instructed by an
investigator from the Tarrant County District Attorney's Office niol to speak lo any
other investigators or attorneys that approached [her] 1w spesk about the case.” See
First Supplemental Brief in Suppori of Application for Writ of Habeas Corpus,
Expabit 2.

Ms. Green's affidavit does not allege what information she would fiave provided had
she spoken with the defense investigator, See First Supplemental Brief in Suppori of
Application for Writ of Habeas Corpus, Exhibit 2.

Applicant does rot sllage what information he would have received from Ms. Green,
how it would have helped his defense, or how his defense was prejudiced by the
defense investigator not talking with Ms. Green.

Applicant does ant ellege who the investigator was who allegedly told witnesses that
they were not allowed to talk with anyone else.

It is nol reascmable that if the witnesses wanied to speak with the defense
investigator bul were told they could not to by the State’s investigator that they
would nat have advised the defense investigator of this fact.

212

Mr. Hubbard's affidavit is credible,

CONCLUSIONS OF LAW

in a habeas corpus procecding, the burden of proof is on the applicant. Ex pariz
Rains, 555 8.W.2d 478 (Tex. Crim. App. 1977). An applicant “must prove by &
preponderance of the evidence that the error contributed to his conviction ar
punishment.” Ex parte Williams, 65 5.W.3d 636, 658 (Tex. Crim. App. 2001).

In order o prevail, the applicant must present facts that, if true, would entitle him
to the relief requested.  Ex parte Maldonado, 688 S.W.2d 114 (Tex. Crim. App.
1983). Relief -ma) be denied if the applicant slates enly conel 3, and not
specific focts. Ex parte MePherson, 32 S.W.3d 860, 861 (Tex. (‘nm App. 2000).
In addition, an applicant’s sworn nllsgations slone are not sufficient to prove
claims. Ex parte Empey, 757 8.W.2d 771, 775 (Tex. Crim. App. 1988).

The two-prong test enunciated in Strickland v. Washingion applies 1o ineffective
nssistance af counsel claims non-capital cases. Hernander v. Stare, 988 S.W.2d 770,
771 (Tex. Crim. App. 1999). To prevail on his claim of ineffective ussistance of
counsel, the applicant must show counsel’s representation fc_!]_ below an chjective
stundard of rezsonableness. and there is a reasonuble probability the resilts of the
proceedings would have been different in the absence of counsel's unpmf’esuorlai
errors. Strickland v. Washingron, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 67

(1984).

The Court of Criminal Appeals will presume that trial counsel made all §igniﬁcunu
decisions in the exercise of ressonable professional judgment. See Delrio v. State,
£40 S.W.2d 443 (Tex. Crim. App. 1992).

The totality of counsel’s repr is viewed in d whether counsel
was ineffective, See Cannon v. State, 668 §.W.2d 401 (Tex. Crim. App. 1984).

Support for Applicant’s cluim of msffective assistance of counsel must be ﬁr@]y
grounded in the record.  See Johnson v. State, 691 §.W.2d 619, 627 (Tex. Cnm.
App. 1984), cent. denied, 474 U.S. 865 (1985).

Applicant has failed to prove that counsel conducted almost no: discovery in
preparation of Applicant’s case.

Applicant has failed to prove that a witness informed the defense investigator that
she was instructed not to speak to the defense or any person sent by the deferse.
Applicant has failed to prove that counsel spent smsufficient time with any of the
witnzsses in Applicant’s cose.
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1t is not reasonable that the defense investigator would not have advised defense
counsel If the witnesses told him they could not speak to him because they were told
they could not by the State's investigator,

Applicant’s defensc investigator never told Applicant’s counsel that they told him
they could not speak to him. See Westfall Affidavit, p. 2.

John C. Hubbard was the investigator that investigated this case. See Attachment A:
Hubbard Affidevit, p. .

Mr. Hubbard retired from the Fort Worth Police Department in February 2001 after
successfully completing twenty-five and onc-half years of service with that
Department. See Attachment A, p. 1.

Mr. Hubbard coordinated police security for the Fort Worth Independent Scheol
District supervising over one hundred and twenty-five officers from February 2001
until December 2001. See Attachment A, p, 1.

Mr. Hubbard has been working as an investigator for the Tarrant County District
Auomey's Office since December 2001, See Attachment A, p. 1.

Mr. Hubbard spoke with Ms. Horvath as well as other witnesses in this case, See
Attachment A, p. 1.

Mr. Hubbard docs not tell witnesses to not talk to the defense team. See Attachment
Ap L

Mr. Hubbard advises witnesses that it is their choice to who the wish (o lalk to. See
Atachment A, p. 1.

Mr. Hubbard advises witnesscs they do not have 1o talk to him or any other person
representing the State. See Auachment A, p. L.

Mr. Hubbard specifically tells witnesses that it is unethical for him te 1ell them they
cannot talk to the Defense. See Auachment A, p. 1.

Mr. Hubbard does advise that they do have the chaice 1o not talk to the Defense if
they so choose. See Atlachment A, p. 1.

Mr. Hubbard does not remember his exact words to Mr. Horveth; however, he
knows that he did not tell her, or anvone else, that they could not speak to the
Defense, Defense’s investigator, or anyone else. See Attachment A, p. 1.

Mr. Hubbard asserts that he “did not intimidate the witnesses from speaking with the
Defense.” See Attachment A, p. 1-2.

1 AR

Applicant has Tailed to prove that counsel prepared none of the witnesses for trial.

Applicant has failed to prove that counsel only spent a total of ten minutes with
Applicant.
Applicant has faifed to prove that Applicant was unable to make reasoned decisions
an his own

Applicant has failed o prove that Applicant’s mother and grandmother were not
consulted before Applicant pled guilty.

Applicant has failed to prove that he did not understand the thal coort's
admonishments when he pled glty.

Applicant has failec to prove that he was advised to:just look at Hon. Minick for
answers 1o the nal count’s questions.

Applicant has failed to prove that counsel failed to explain anything o Applicant at
all regarding the nature of the charges or the consequences of the plea.

Applicant has failed to prove that counse] promised Applicant that he would more
than likely get probation if he pled guiliy.

Applicant has failed to prove thar counsel never discussed the facts of the case or the
law with Applicant.

Applican: has failed 1o prove that counsel fatted 1o visit with Applicant for 2 period
of almost six months when he needed 1o,

Applicant has failed to prove that counsel did not mect with Applicant sufficiently.

Counsel's decision to not subpoena Dr. Mary Connell was the result of reasonsbie
trial strategy becavse her testimony weuld not have helped Applicant's defense,

Applicant has failed w prove that Paula Adams-Themas was nal sufficiently
prepared for tral,

Applicant has failed 1o prove that counsel fuflzd 10 prepare Paula Adame-Themas for
any questions or testimony.

Applicant has failed to prove that counse] failed to advise Peula Adams-Thomas gs
0 what the State may ask.

Applicant has falec to prove that counsel did not meet with Tiffani Phillips Brooks
suffictantly.
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Applicant has faifed to prove that counsel did not advise Tiffani Phillips Brocks as
io what she couid expect during testimony.

Applicant has failed 1o prove that counsel failed to properly prepase Tiffany Phillips
Brooks.

Applicant has failed to prove that counsel failed to investigate the case.
Applicant has failed to prove that counsel's representation was deficient because he

allowed Applicant’s mother 1o assist him in contacting various agencies, doclors,
and schools to get information for him.

prove that counsel’s representation was deficien: because

Applicant has fafied w
otographs of the Jocatinn.

Applicant’s mother t0ak

hat counsel spent an insufficient amount of time at

Applicant has fziled to prove
each location of the offense.

Applicant has fsiled to prove that counse] failed 1o Giscuss with Applicant’s mother
the type of questions that would be asked by defense or the State.

Applicant has failed to prove that counsel faitett 1o retum Applicant’s mother's
phone calls

Applicant has failed to prove that counsel advised Applicant’s mother that there was
nothing Applicant could do but “throw himself at the mercy of the jury” because the
State had an “pirtight” case.

Applicant has failed to prove that counsel’s motion for continuance Was not oroper.

Applicant has failed to prove that counsel never asked Applicant’s mother about
Applicant’s mental disabilities.

Applicant has feiled to prove that counsel’s cross-examination of State’s witnesses
was irsufficient.

Applicant has failed w prove that his counsel’s representation fell below an
objective standard of reasonableness.

A party fails to carry his burden o prove ineffective assistance of counscl where
the probability of a different sesult ubsent the alleged deficient conduct sufficient
1o undermine confidence in the outcome is not established. See Washingron v.
Siare, 771 S.W.2d 45 (Tex. Crim. App. 1989), cerr. denied, 492 ULS. 912

Applicant has failed to prove that he did ror understand the consequénces of his
plea.

Applicant has failed to overcome the presumplion that his plea was freely,
voluntarily, and knowingly given.

Appiicant has failed 1o prove that his plea wus miet freely, voluntanly, or knowi ngly
made.

This Court recommends that Applicant's second ground for relief be DENIED.
Witnesses have the right 1o refuse to be interviewed. United Stares v. Fischel, 686
F.2d 1082, 1092 (5° Cir. 1982); see also Desdesma v. State, 806 W.W.2d 928, 932

{Tex. App. ~ Corpus Christi 1991, pet. refd)(A victim is not required te speak
defense counsel absent the trinl court’s approval),

“No right of a defendant is violated when a potential witness freely chooses nat to
P
Unired States v. Pint, 755 P.2d 150, 152 (10" Cir. 1985).

1al

1t is not irproper for the prosecution to inform a witness that he may decline an
interview by Stale or defense. United Stares v, Black, 767 F.2d 1334, 1338 9" Cir),
cert. denied, 474 U.S. 1022, 106 5.Ct. 574, 88 LEd.2d 557 (1985): Unired Stares v.
Pinza, 755 F.2d 150, 152 (10" Cir. 1985); United States v. Witite, 454 F.2d 435, 438-
30 (7" Cir. 1971), cert. denied, 406 .8, 962, 92 5.Ct. 2070, 32 L.Ed.2d 350 (1572).

Unless for “the clearest and most compelling considerations,” the prosecution may
not interfere with the free choice of a witness to speak with the defense. Uited
States v. Pinto, 735 F.2¢ 150, 152 (10" Cir. 1985).

Applicant has failed to prove thas the witnesses wanted to talk with his defense
investigator but felt they could not decavse the State's investigator told them they
could not.

Applicant has failed to prove that the State's investigator instructed the witnesses
that they were not allowed to talk (o the defense.

Applicant has failed o prove that the State intimidaed at least one witness from
speaking to the defense.

An applicant “must prove by a prepondersnce of the evidence that tho emor
contributed to his conviction or putishment,” Ex parre Williams, 65 5.W.3d 656,
658 (Tex. Crim. App. 2001).

Applicaat has failed to prove that his defense was prejudiced by the defense
investigalor not interviewing Mrs. Horvath or Ms. Green.
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Applicant has failed 13 prove that ke weuld have been acquitted but for the
alleged misconduct

Applicant has failed fo prove that he would have received a lesser sentence but for
the allzged misconduct.

Applicant has failed 1o show that there is a reasonable probability thet, but for the
alleged acts of misconduct, the resuls of the trial proceedings would be different.

Applicant received effective assistance of trial counsel.

“This Court recommends that Applicant’s firet ground for relief be DENIED.

There is & presumption of regularity with respect to guilty pleas under Texas Code
of Criminal Procedure art. 1.15. Ex parre Wilson, 716 S.W.2d 953, 956 (Tex.
Crim. App. 1986},

Before accepting a guilty plea, the court must admonish the defendant as to the

consequences of his plen, including dete; ng whether the plea is freely,
voluntarily, and knowingly given. See Tex. Crim. Prac. Code Ann. an. 26.13.

Applicant was properly admonished,

‘When @ defendant complains that his plez wes ant voluntary due 1o ineffective
assistance of counsel, "the voluntariness of the plea depends on (1) whether
counsel’s advice was within the range of competence demanded of attorneys in
erimina) cases and if not. {2) whether there is a reasonable probability that, but for
counsel’s erors, he would not have pleaded guilty and would have insisted on
going o wial"™" Ex parie Moody, 991 $.W.2d §56, 857-58 (Tex. Crim.
199M{citations omitred),

Ceunsel's advice that Applicant plesd guilty to the jury was based on reasonable
trial strategy.

Applicant has failed to prove. that counsel’s advice fell below the range of
competence demanded of criminal attomeys.

In light of the evidence ngainst Applicant, Applicant has failed to prove that he
would heve insisied on going o tal.

Applicant has - fwled 1o prove that he did not undetstand the trizl court’s
admonishments.

Applicant has failed to prove that he “had no idea what » guilty plea mean[t).”

t has failed to prove that he did not urderstand the nature of the charges.

App!
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Applicent has failed to prove by a preponderance of the evidence that the fact that
the defense investizator did not interview Mrs. Horvath or Ms. Green coniributed to
his conviction or punishment.

WHEREFORE, the State prays that this Court ndopt these Proposed Findings of

Fact and Conclusions of Law and recommend that Applicant’s grounds for relief be

DENIED

Respectiully submitted,

TIM CURRY
Crirminal District Attomey
County

Andréa Jacobs, Asst

State Bar No, 24037596

401 West Belknap

Fort Worth, TX 7601260201
Thone: B17/884-1087
Tacsimile: 817/884-1672

CERTIFICATE OF SERVICE

A true copy of the above has been mailed to Applicant, Mr. Barton Ray Gaines, by

and through his attomney of record, Mr. M. Michael Mowla, 1318 South Main Sueet, Suite

1028, Duncenville, Texas 75137 on or befors the 18" day of January, 2008.

bl

Andréa Jecobs
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NO. C-213-007907-0836979-A D :
efense, the Defense’s investigator, or anyone clse, I did not intimidate the witnesses

NO. C-213-007908-0836985-A from speaking with the Defense.”
EX PARTE § IN THE 213" JUDICIAL
§
§  DISTRICT COURT OF W
§ HN HUBEARD
BARTON GAINES § TARRANT COUNTY, TEXAS !
AFFIDAVIT SWORN TO AND SUBSCRIBED before me on this the _11™ day of Docembe, 2607
=4 STATE OF TEXAS § =
l
) § :
COUNTY OF TARRANT §
! NOTARY PUBLIC
BEFORE ME, the undersigned authority, on this day personally appeared JOHN P ."\KATHEH\NE D. ANDEHEDNE STATE OF TEXAS
i+ NOTARY PUBLIC
C. HUBBARD, who by me duly swom, made the following statements and swore they ; .) JSTATE E?nF TEXAS
e ly Lomm. £p. 02-04-2010
i were true: 4
] “My name is JOHN C. HUBBARD. 1am over the age of twerity-one, of sound
mind, capable of making this affidavit, and personally acquainted with the facts herein.
“T am a retired Fort Worth Police Officer with varied experience and an emphasis
on investigations. Iretired in February 2001 after twenty-five and one half years with the
spartment.
“I am currently employed by the Tarrant County District Attorney’s Office as a
Criminal Investigator to the Felony Court Section and have been so employed since
December 2001, Prior to this employment, 1 coordinated police security for the Fort
Worth Independent School District athletic and special events supervising over 125
officers from February 2001 until December 2001.
“ was the investigator that talked with Mrs, Rosie Horvath and Mr. Andrew :
Horvath,
- I do not tel] witnesses not to talk to the Defense team, T advise them that it is
their choice to who they wish ta talk. I tell them they don’t have to talk to me or anyone *
else representing the State. T tell witnesses it is unethical for me to tell them not to talk t©
the Defense. T do advise them that they have a choice not to talk to Defense if they so
desire.
2 “I don’t specifically recall the excct words ] said to Mrs. Rosic Horvath and Mr. 5
Andrew Horvath; however, I know that I did not tell them they could not speak to the 9 b1 g
-
Right. So your own personal witness 3 A
is making this up against you. And i A 221
besides, Ft. Worth PD Det. Charla B. SniftTwas e
investigator, not you (Hubbard).
7 WRIT NOs. C-213-007907-0836979-A and C-213-007908-0836985-A
TRIAL COURT NO. 0836979A and 0836985A {
Applicant proposes the following findings of fact and conclusions of law in support of
& EX PARTE § INTHE DISTRICT COURT his Application for Writ of Habeas Corpus. These findings are supported by the record and i
§ by the evidence submitted with the Application. ¢
§
. § TH
§ 213™ JUDICIAL DISTRICT L PROPOSED FINDINGS OF FACT
§
§
§ 1. Applicant is restrained in his liberty by Nathaniel Quarterman, Director of the
BARTON RAY GAINES § TARRANT COUNTY, TEXAS Institutional Division of the Texas Department of Criminal Justice.

2. Applicant is serving a sentence of 35 years to the Texas Department of Criminal
Justice at the Allred Unit in Towa Park, Texas.

3, Applicant was charged with two counts of attempted capital murder by indictment that
APPLICANT’S PROPOSED FINDINGS OF FACT alleged that during the course of or attempting to commit robbery, Applicant
AND CONCLUSIONS OF LAW intentionally shot one Michacl Williams with a deadly weapon, to wit: a firearm. This
offense was alleged to have occurred on or about February 21, 2002.

Twee R I lea of guilty to ] ch f counts of aggravated

LDER, DIST. OLE 4. Applicant entered a plea of guilty to lesser charges o bwo coun geTa

Tﬂagfu‘gcoumm TEXAS robbery with a deadly weapon. (R. I, 3-6). A jury was empanelled,land on December
Submitted by: 10, 2002,  trial by jury on punishment commenced. After presentation of evidence,

JA-N (,g gk the jury set Applicant’s punishment at 35 years in the Institutional Division of the
} TINE ——"-“D’——m M. Michael Mowla Texas Department of Criminal Justice. .
]1;]4 ey ;\:he-;;l:?gl?:m 25 5. Notice of appeal was given and the case was appealed to the Court of Appeals of
P:nca.n;'?:,zs}zﬁuo Texas, Second District (Fort Worth). On October 14, 2004, the Court of Appeals
Fowr . 872.283.2601 affirmed the conviction, NO. 2-02-498-CR, NO. 2-02-499-CR 2004 (Tex. App.
Texas Bar # 24048680 LEXIS 9147).
Attorney for Applicant 6. A petition for discretionaty review was filed. OnMay 18, 2005, the Texes Court of

Criminal Appeals denied Applicant’s Application for discretionary review. 2005 Tex.
Crim. App. LEXIS 773.

7. A federal writ of habeas corpus was filed in the United States District Court, Northern

District of Texas. Gaines v. Quarterman, 4-06-CV-0409-Y. There are no other
appeals or collateral attacks on the conviction pending.

On December 10, 2003, the jury was sworn for the purposes of determining
punishment and the State presented its case. (R.1TIL, p. 24-253).
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Right. So your own personal witness
is making this up against you. And 
besides, Ft. Worth PD Det. Charla B. Smith was the
investigator, not you (Hubbard).




